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Producer Share 
Participations 
The Reporting of New Media 

SECOND IN A SERIES

Video On Demand – The system grants access to a pro-
gram for a limited time, and at the discretion of the end user, 
for a pay-per-transaction charge. Most of the major cable and 
Internet operators offered video on demand to its customers 
starting in the early part of the last decade.

Electronic Sell-Through – Also known as video downloads, 
the system enables consumers to purchase for download a digi-
tal media file for storage on a hard drive. iTunes first offered 
video downloads to its customers through the iTunes Music 
Store in 2005.

Subscription Video On Demand – The system typically 
offers unlimited access to the content made available by the 
service provider in exchange for a monthly subscription fee. In 
2007, Netflix offered subscription online streaming to supple-
ment its disc-mailing rental service. Now, Netflix customers 
have the option to subscribe to either or both of these services.

Ad-Supported Content Streaming – The system features 
a combination of banner advertising and commercials before, 
during and/or after the exhibition of a program. In 2008, Hulu 
launched its free online streaming service to the public. In 2010, 
it launched its subscription Hulu Plus service which offers 
users an expanded content library with limited advertising.

Older programs can play an important role in the introduc-
tion and sustainability of a new media platform. Cash-strapped 
start-up companies oftentimes shy away from the hefty price 
tags attached to newer titles. Also, newer titles may be covered 
by exclusive output deals that deny their availabilities for years 
to come. As such, the initial licensing of older programs may 
be a win-win proposition for both the buyers and sellers. These 
programs remain attractive to well-established new media 
platforms as companies seek to differentiate themselves from, 
and surpass, their competitors by way of their unique selection 
offerings. For example, in January 2013, the U.K.’s LOVEFiLM 
and NBC Universal announced a deal which will likely bring 
classic American television shows such as Knight Rider to new 
generations of British online streaming audiences.3

Similarly, newer programs can be sought after aggressively 
by traditional television networks striving to meet the demands 
of their technologically savvy customers by expanding into new 
media platforms (e.g., Internet websites and mobile applica-
tions), and multi-platform new media companies promoting 
their services as viable alternatives to traditional television and 
inciting the “cord-cutting” movement.4

The profit participants in programs delivered through new 
media may see a boost in revenues reported on their state-
ments. Unfortunately, the statements are generally obscure 
and, short of an audit, the limited information presented makes 
it nearly impossible to determine how the various forms of new 
media were accounted for, if at all. A closer look at the underly-
ing accounting records and other supporting documents may 
reveal:

a) The reported revenue sources, territories and licensees.
 b)  The nature and amount of reported revenues, and wheth-

er such revenues represent the distributor’s receipts or a 
lesser portion thereof.

 c)  The amount of estimated future revenues for the licenses 
reviewed.

d) The distribution fees charged, if any.
e) The nature and amount of costs charged.

Further analyses of the information may indicate whether 
the statements are in compliance with the accounting terms of 
the profit participation agreement, or if an objection should be 
made.

In the absence of specific contractual language, a distribu-
tor will likely default to reporting for new media revenue based 
on its standard accounting practice, which typically groups it 
under the broad category of “home entertainment” and allows 
the distributor to report the revenue based on a 20% royalty.

Historically, starting in the 1980s, the cost of buying raw 
materials, manufacturing, encrypting, packaging and trans-
porting physical VHS, and then DVD, products left distribu-
tors with a relatively small realizable profit per unit. The 20% 
royalty rate applied to the revenues was originally intended to 
represent the distributors’ estimated profit margin, and simpli-

To the generations of multi-taskers and people 
constantly on the go, Netflix’s brand promise of 
delivering content to its users “anytime, any-
where”1 has an undeniable appeal. Hulu Plus 
entered the marketplace with an offer to pro-
vide its subscribers with “More wherever. More 
whenever. Than ever.”2 Several other content 
service providers followed suit. And consum-
ers have responded in droves. So how does a 
producer share participant even begin to assess 
whether he or she is reaping the equitable, 
financial benefits from the explosion of new 
media distribution? The first step is to know 
what to look out for.

In the world of profit participations, “new 
media” distribution generally refers to on-
demand access to content for display on a digital 
device such as a television, computer, smart-
phone or tablet. In certain instances, the content 
is transmitted through intermediary equipment 
such as a gaming console or set-top box. The 
sweeping use of the word “new” is a misnomer 
as some of the related technologies have been 
around since the late 1990s, and their applica-
tion in the entertainment space followed soon 
afterward:
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fy the process of reporting to third parties. As the demand for 
new media began to replace the demand for traditional home 
video, distributors seemingly applied a similar interchange on 
their participation statements without regard to the different 
cost structures and profitability outcomes involved. New media 
does not have any of the hard costs associated with traditional 
videocassette distribution, and most of the revenues earned 
through digital distribution are pure profit.

The royalty issue has been the focal point of recent con-
tract negotiations with the studios, and served as a major 
catalyst for the 2007–2008 Writers Guild of America strike. The 
collective membership sought increased compensation terms 
for new media.5 Meanwhile, the studios attempted to hold 
onto large shares of new media revenues as a means of cover-
ing their other rising business costs and meeting the strong 
financial expectations of their shareholders and investors. 
Eventually, an agreement was reached, and the terms of the 
new deal went into effect in 2011.

The royalty issue continues to be vigorously debated by 
other share recipients. Yet without compromise, the studios 
have generally strengthened the language in their standard 

profit definitions to explicitly include most known forms of 
new media as home entertainment, with the revenue reported 
as a 20% royalty. Despite their adamant protests, most profit 
participants have had very little success so far in getting the 
studios to modify these terms.

Nevertheless, profit participants continue to challenge the 
studios’ accounting practices. At the time of this writing, a 
high-profile class-action lawsuit had recently been filed on 
behalf of profit participants against five major studios for 
their method of reporting the 20% home video royalty under 
contracts that pre-dated what was to become the industry 
standard for traditional home video distribution. Instead, the 
plaintiffs claim that they are entitled to participate in 100% 
rather than 20% of the home video receipts.6 Undoubtedly, 
this case will be closely watched as it unfolds.

Generally, the effect of the royalty issue is easily calculated 
at the amount of the distributor’s receipts less the amount 
reported on the statements. For instance, if a studio is report-
ing $1 million on your participation statements as a 20% roy-
alty on the $5 million it received for digital downloads of your 
film, you may wish to raise a claim against the studio for the $4 
million of unreported receipts.

Other potential issues are not as easily identified or quan-
tified without access to the new media licensing agreements, 
whose financial terms are guarded to the level of Fort Knox. 
With denied access, we are left to assume that the content 
owners receive any combination of incentives including per-
title license fees, shares of advertising revenues, shares of 
subscriber fees, barter advertising time, exclusivity premium 
payments, bonus payments and/or an equity interest in the 
company, as each of these items may or may not apply. The 
new media business models may be as complex and inventive 
as their related technologies. And absent clear language in the 
agreement for the treatment of non-title specific incentives like 
those mentioned above, distributors tend to exclude them from 
the statements, while producer share participants argue that a 

portion should be allocated to their programs and included in 
gross receipts.

Looking ahead, how could a profit participant protect his 
or her best interests for new forms of distribution that have 
yet to be conceived? Ideally, he may wish to reserve the right 
to negotiate the accounting treatment of each new platform 
as it arises. But for both sides of the table, this approach may 
be inconvenient and impractical. Also, who among the willing 
profit participants should be the first to go up against the pow-
erhouse distributors? As an alternative, the profit participant 
may request that his agreement include language that requires 
the distributor to report for new media revenues on a basis that 
is no less favorable than to the guilds for residuals purposes. 
If successful, he may at least secure a reporting method com-
mensurate with industry standards, as well as benefit from the 

outcome of periodic collective bargain-
ing negotiations.

The rapid development, availabil-
ity and consumption of new media 
continue to push the related financial 
numbers to new heights. And with more 
at stake than ever, the individual and 
collective group of profit participants 
cannot give up their fight in trying to 
get the distributors to fairly account 
for, and monetize, all aspects of the new 
media uses of their programs. Likewise, 
their advocates, including the attorneys 
and auditors, must continue to review 
participations guided by the premise 
that when the distributors make money 
from new media, so should the related 
producer share participants.

In the coming installments of our 
series, we will explore other hot-topic 
issues affecting producer share partici-
pations including vertical integration 
and self-dealing. 

Anita Wu is a Principal in the Motion 
Picture and Television Participation 
Services Group of Green Hasson Janks, 
with more than 13 years of experience 
auditing profit participations on behalf 
of producers, talent and investors in the 
entertainment industry.

The new media business models may be as com-
plex and inventive as their technologies. And 

absent clear language in the agreement for the 
treatment of non-title specific incentives like 
those mentioned above, distributors tend to 

exclude them from the statements.
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